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Dear Mr. Hurst:

I am writing on behalf of [PLAN SPONSOR name] to express our concern regarding the draft proposal that was included in the Advance Notice of Proposed Rulemaking on the Determination of Governmental Plan Status (“Advance Notice”) under section 414(d) of the Internal Revenue Code (“Code”), which was published in the Federal Register on November 8, 2011. As you know, this issue is important to state and local government entities, such as [PLAN SPONSOR NAME] and our employees because we have operated on the good faith understanding of our governmental status in establishing and operating retirement plans for our employees, and we wish to avoid any potential negative impact to these employees, their existing retirement savings, and their ability to save for retirement in the future. 

[PLEASE INSERT INFORMATION ABOUT YOUR ENTITY AND THE GOVERNMENTAL PURPOSE IT SERVES, INCLUDING REFERENCE TO ANY STATUTORY BASIS FOR YOUR ENTITY’S CREATION OR OPERATION, AND ANY STATE, IRS OR COURT RULINGS SUPPORTING YOUR ENTITY’S GOVERNMENTAL STATUS.]

We appreciate the significant efforts undertaken by the Internal Revenue Service (“IRS”) and Department of the Treasury (“Treasury”) in seeking to clarify the application of Code section 414(d) for government employers and their employees, and commend the outreach to the governmental plan community in advance of issuing a formal proposal. We respectfully submit, however, that the draft proposal included in the Advance Notice may lead to even greater uncertainty regarding an entity’s governmental status, and cause significant disruption for plan sponsors who have operated retirement plans in good faith compliance with the rules applicable to governmental plans, and participants whose ability to participate in these plans and save for retirement may be jeopardized. We believe that this initial discussion period presents an opportunity to further clarify the proposal’s application for government employees, and urge the IRS and Treasury, at a minimum, to include a non-exclusive safe harbor in any formal proposal the agencies issue.  

[PLAN SPONSORS ARE ENCOURAGED TO ADD ANY COMMENTS SPECIFIC TO THEIR INDIVIDUAL SITUATIONS.]

Additionally, in order to minimize the disruption to public employees and the services they provide, a well thought-out transition plan, including a potential grandfathering rule, should be developed to address the needs of these employees, including the employees of [PLAN SPONSOR NAME] who have long based employment and career decisions on the retirement plans in which they participate. 

Overall, ensuring guidance that is practical and administrable is critical, as well as taking into account the needs of public employees and employers like [PLAN SPONSOR NAME], and we ask that you incorporate our comments into any formal proposal that is issued regarding governmental plan status.

Respectfully submitted,
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